 SEQ CHAPTER \h \r 1Non-Traditional Couples Remain Unprotected In New York
In New York, unmarried couples in both same-sex and heterosexual relationships still lack many of the rights afforded to married couples.

In May of 2008, Governor Paterson issued an executive directive requiring all New York State agencies to recognize same-sex marriages legally performed outside of New York as valid marriages in New York. This directive has been upheld in court as a valid exercise of the governor’s power.  It followed the decision in Martinez v. County of Monroe, 850 NYS2d 740 (4th Dep’t 2008), which held that same-sex marriages legally performed in other jurisdictions are entitled to recognition in New York.

Despite the governor’s directive and the decision in the Martinez case, New York law continues to treat unmarried couples quite differently from couples who are married.  For example, absent a valid, written health care proxy, most physicians will not allow unmarried partners to make health care decisions for each other, even though the partner is probably the person who best knows the sick partner’s actual health care wishes.  In contrast, physicians generally follow the instructions of a spouse even when there is no valid health care proxy.

Additionally, New York’s laws of intestacy, which govern the distribution of assets when an individual dies without a will (see EPTL § 4-1.1), do not provide for any inheritance by an unmarried partner, despite the fact that the decedent and the partner may have been in a committed relationship for years.  Likewise, without a will, an unmarried partner has no legal right to serve as administrator of a deceased partner’s estate, even if the partner is the person most familiar with the decedent’s wishes and assets (see SCPA § 1001).

New York law does allow an unmarried partner  to control the burial arrangements for a deceased partner, but only if the surviving partner is first able to prove that he/she meets the definition of a “domestic partner” provided in the statute (see Public Health Law § 4201).

Since New York law provides little protection for unmarried couples, it is essential that such couples plan appropriately with a knowledgeable attorney.   Estate planning tools such as trusts, wills, joint ownership, beneficiary designations, powers of attorney, partnership agreements, and advance health care and burial directives must be properly employed to ensure that the wishes of unmarried couples are fully protected in New York.
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